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CoNSULTING ENGINEER — TAXABILITY OF SERVICES

By CA Srikantha Rao T, B.Com., ACA

In this article we look at the category of consulting engineer service. Here we have discussed the scope, issues if any, and
relevant circulars as well as case laws which would be of use o the readers and assessees. This category of service has
been the mother of a number of services such as architect, technical testing, research and development, construction and
Jinally works contract among many others. However in this article the provisions of law as they stand today with regard
to the taxation of services under this category has been discussed.

Thc taxable service category of consulting engineer is
probably the most widely applicable category considering
its scope and coverage. This category has been in existence
for more than a decade now and has also seen numerous changes
over the years altering its scope and coverage. The changes in
recent years have generally been to increase the scope and
coverage of this category. Manufacturers in the country who
have technical consultancy agreements with experts abroad
should note that the liability to service tax would generally lie
under this heading. This category has also witnessed
considerable litigation in the recent past if one were to consider
the taxability of intellectual property rights, even with the
introduction of intellectual property services from 10.09.2004
as well as classification of services in the engineering field.
Definitions

As per Section 65(105)(g) of Chapter V of Finance act 1994
as amended from time to time, taxable service means any service
provided or to be provided to any person, by a consulting engineer
in relation to advice, consultancy or technical assistance in any
manner in one or more disciplines of engineering including the
discipline of computer hardware engineering.

Where a consulting engineer provides services in relation
to advice, consultancy or technical assistance in the disciplines
of both computer hardware engineering and computer
software engineering even such services shall be classifiable
under this heading.

As per Section 65(31), “consulting engineer” means any
professionally qualified engineer or any body corporate or
any other firm who, either directly or indirectly, renders any
advice, consultancy or technical assistance in any manner to
any person in one or more disciplines of engineering.

If one goes through the aforesaid definition of the term
“consulting engineer”, it is evident the term could refer either
to a professionally qualified engineer in case of an individual
or could even refer to a body corporate or any other firm.
The requirement as to qualification is only in respect of
individuals and not in respect of others though normally the
question as to body corporate providing such services would
arise only where such corporate either employs or happéns
to be managed by qualified engineers.

If one analyses the definition of taxable service under this
category, it would not be wrong to perceive that in order to
tax a service under this category, it should involve advice,
consultancy or technical assistance in the field of engineering
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which includes computer hardware engineering. Readers may
note that where the advice, consultancy or technical assistance
is in the field of computer software engineering alone, the
taxability of the same would have to be examined under the
category of Information Technology Software Services.
What is significant if we look at the definition is the use of
the expression “in relation to”. The expression “in relation
to” means, to bring into association or connection with. It is
synonymous with ‘pertaining to”. In Doypack Systems (P)
Ltd Vs UOI (1988 (36) ELT 201 (SC)), the expression “in
relation to” was held to be a very broad expression which
pre-supposed another subject matter. The expression was also
held to indicate comprehensiveness. Thus services involving
advice, technical assistance or consultancy in the field of
engineering would normally be classifiable under this category.
Exemption on payment of cess on transfer of technology

Notification 18/2002 ST dated 16.12.2002 provides
exemption from service tax payment on taxable service u/s
66 of Chapter V of Finance act 1994 as amended from time
to time, to the extent of cess paid u/s 3 of Research and
Development Cess Act 1986 on transfer of technology.

Consulting engineer Vs Architect Vs Interior decorator

Consulting engineer’s services include advice, technical
assistance or consultancy in one or more disciplines of
engineering. The question that may at times arise is whether
architectural services are liable under this category. Readers
may note that there is a Trade Notice (No. 1/98 ST dated
05.01.1998"155\164\ by Delhi — I Commissionerate) which
distinguishes architect’s services from that of consulting
engineer. This Trade Notice recognizes the fact that the
architect is a person whose name is registered in the register
of architects’ maintained u/s 23 of the Architects’ Act 1972,
The AICTE has also distinguished between “engineering” and
“architecture” as two different streams of education.
Consequently, the taxability would be under different headings.
Where composite services are inyolved, the same would have
to be classified using the principles of classification set out in
Section 65A. i.e. classification generally to be based on the
category for the service which gives the essential character.

Where the services provided are in relation to advice,
consultancy or technical assistance in relation to planning,
designing or beautification of spaces (whether man made or
otherwise), the same would be liable under interior decorator’s
service. This would be so even if the services are provided
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by acivil engineer as the concerned head gives a more specific
description of the service involved. The category of interior
decorator would apply even to a landscape designer.
Consulting engineer service Vs Business Auxiliary service

Services in relation to advice, consultancy or technical
assistance in one or more disciplines of engineering provided
to any person by a consulting engineer is taxed under
consulting engineer’s service. However where the said services
are provided by a consulting engineer on behalf of his client
to another person, the services so provided would be liable to
tax under the category of Business Auxiliary Service as it
amounts to service provided on behalf of the client under
clause (vi) of Section 65(19) of Chapter V of Finance Act
1994 as amended from time to time.

Consulting engineer service Vs Scientific or technical
consultancy service

Readers should be careful enough to distinguish services
provided by a consulting engineer in one or more disciplines
of engineering from services provided by a scientist of
technocrat in one or more disciplines of science or technology.
Going by the decision of the Chennai Tribunal in MRF Ltd Vs
CCE Chennai (2005 (179) ELT 472 (Tri-Chennai)), for service
to be liable to service tax under consulting engineer’s service
category, the engineer would have to be either a mechanical
engineer, electrical engineer or a civil engineer. In this case, the
services provided by a chemistry graduate were held to be
classifiable under scientific or technical consultancy service.

Consulting engineer Vs Information Technology
Software service

The services provided in relation to advice, consultancy
or technical assistance on matters pertaining to information
technology software including feasibility studies on
implementation of a new system, database design etc are
classifiable under Information technology Software services.
Thus in our view, an engineer who has knowledge of
information systems and who provides the concerned
services, would have to classify the said services under ITSS
using principles of classification and not under consulting
engineer. But where the advice is on computer hardware as
well as software engineering as evidenced by the agreement
(essential character test to be satisfied), the classification is
to be under consulting engineer services as the said category
specifically provides for the same.

Consulting engineer Vs Management or business
consultant services

Readers should note that services in relation to management
of an organization or business would fall under management
or business consultant’s service and this would include
services in relation to production management. These services
can be provided by any person who usually acts as a
management or business consultant. The consulting engineer’s
services would include services in relation to advice,
consultancy or technical assistance in one or more disciplines of
engineering by an engineer. It may so happen, in some cases,
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the services in relation to production management may be
provided by an engineer. Services in relation to production
management in our view go far beyond the advice in an
engineering discipline even though the engineer may use his
engineering skills in advising his client on production management.
In such cases, in our view, the category which provides a more
specific description of the service i.e. management or business
consultant’s service would have to be adopted. A decision in this
regard would have to be taken on a review of the service
agreement and the intention of the parties to the agreement as
ultimately substance would prevail over form as laid down by
the Honorable Supreme Court in Kone Elevators India Ltd Vs
State of Andhra Pradesh (2005 (181) ELT 156 (SC)).
Services provided — whether purely advisory or involving
execution of functions/ tasks?

Issues, which merits attention while deciding on the
classification of any service where an engineer is involved is
whether the services are purely advisory or does the agreement
with the service receiver also call for execution of certain
processes or tasks. Where certain processes or tasks are to
be executed, there is every possibility of the service falling
under a heading other than consulting engineer. This aspect
can be looked into where a classification issue is to be resolved
and the categories in contention are works contract service,
erection, commissioning or installation service or commercial
or industrial construction or construction of complexes or
site formation and clearance, excavation or management,
maintenance or repair services etc.

Relevant Case Laws

1. Is soil testing and survey services undertaken in relation to
construction work liable to service tax under consulting
engineer service?

No. Soil testing and survey services were not covered

under consulting engineer services and were covered under
site formation, survey and map making services as held in
Geo Foundations & Structures (P) Ltd Vs CCE Cochin (2009
(15) STR 408 (Tri-Bang))
2. Can a member of a consortium who provides the design
and project management related services be held liable under
consulting engineer when the consortium executes a turnkey
project?

No. A member of a consortium cannot not be taxed
separately under consulting engineer service for design,
detailed engineering and project management and supervision,
when the consortium is executing out a turnkey project. This
view was followed in Ishikawajima-Harima Heavy industries
Co. Ltd Vs CCE Vadodara (3009 (13) STR 650 (Tri-Ahmd)).
The Supreme Court in a similar issue had earlier admitted an
appeal by the department where the Appellate Tribunal had
held design element of works contract as not being liable
under consulting engineer’s service.

3. Was ERP implementarion taxed under management
consultant’s service prior to introduction of ITSS?

No. ERP implementation service was held to be classifiable
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