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The scheme pertaining to service tax as laid down in
Chapter V of Finance Act 1994 as amended from time to
time not only deals with taxation of services provided in
India by a service provider but also deals with taxation of
services received in India from abroad. But before we
proceed further, readers should note that service tax is a
destination based consumption tax as laid down by
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17-8-2004. This was also followed in the case of All India
Tax Payers Welfare Association Vs UOI (2006 (04) STR
14 (Mad)) where the incidence of tax was held to be on
the user, consumer or customer. This has to be seen in
light of the departmental circular 36/04/2001 dated
08.10.2001 withdrawn in May 2007, which clarified the
inapplicability of service tax to services provided beyond
the territorial waters of India. Thus where the service is
provided by a person resident abroad to a service receiver
abroad, the same would not be taxed.

Applicable Date of Levy?

It is interesting to note that the concept of taxing services
received in India has seen considerable confusion of late.
This was mainly due to an amendment made in Rule 2 of
Service Tax Rules 1994 and an explanation inserted in
Section 65(105) of Chapter V of Finance Act
Explanation to section 65(105) inserted with effect from
16.06.05 held services provided by a service provider
(having his fixed establishment or usual place of
residence or business or permanent address outside
India) and received in India by a service receiver (who
had his permanent address, usual place of residence,
business or fixed establishment in India), as taxable
services. Rule 2(1)(d)(iv) with effect from 16.08.2002
held that the person liable to pay service tax in such cases
was the service receiver. The government had also issued
anotification 36/2004 ST dated 31.12.2004 under section
68 (2) of Chapter V of Finance Act which dealt with the
requirement of a person other than the service provider,
paying taxes. The said notification came into effect from
01.01.2005. But while all these changes had been
introduced, the major change was brought about by way
of introduction of Section 66A in the said Chapter with
effect from 18.04.06 which actually provided a clear
picture as far as liability to service tax was concerned in
such cases and the person in whose hands the same was to
be taxed. This section was also followed up with

introduction of Taxation of Services (Provided From
Outside India and Received in India) Rules 2006
clarifying the process of taxation. Now the question was
whether services received from outside India were
taxable from 18.04.2006 or from an earlier date?

The Larger Bench of the Tribunal in Hindustan Zinc Ltd
Vs CCE Jaipur (2008 (06) LCX 0042) held that the
services received in India from abroad would be taxable
only from 01.01.2005 and not before that. Here the
contention of the department to tax the same prior to
01.01.2005 was dismissed as the notification 36/2004 ST
took effect only from 01.01.2005. This led to a situation
where the department sought taxing of services received
from abroad even before introduction of Section 66A.
The Mumbai High: Court recently in Indian National
Shipowners Association Vs Union of India (2008 — TIOL
— 633 -HC -~ MUM —ST) has held that where services are
received outside India by a service receiver in India, the
same could be taxed in his hands only from 18.04.06 and
not from an earlier date. This decision basically aims at
taxing those services which fall under the third category
Le. taxed on basis of location of recipient. This decision
has to be seen in light of the earlier decision of the Delhi
High Court in Orient Crafts Ltd Vs UOY 2006 (04) STR
81 (DEL) wherein taxable services received in India
alone were held to be liable even under Section 66A.
Thus, in the views of the authors, there can be three
streams of services—

1.  Where taxable services are provided from outside
India'by a 8ervice provider resident abroad and the
service is received outside India by a service
receiver in India. Even after the introduction of
Section 66A, the taxability in the opinion of the
authors is in doubt if one were to go by the
interpretation of the Honorable High Court in Orient
Crafts case. This view may however require further
judicial confirmation.

2. Where taxable services 'are provided from outside
India by a service provider resident abroad and the
service can be regarded as having been received in
India going by the interpretation of the High Court in
Orient Crafts case, the taxability of the same would
be from 18.04.06 taking into account the decision in
Indian National Shipowners Association case. as per
the humble opinion of the authors.
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3. Where taxable services are provided in India by a
person resident outside India, the same could in the
opinion of the authors be taxed even before 18.04.06
going by the decision of the Tribunal in Hindustan
Zinc Ltd case. (1.1.2005)

If one goes through the three points stated above, it is
important to bifurcate and distinguish between services
provided in India by a non resident and those provided
from outside India by a non resident. In both the
situations, the service receiver may be in India but while
the first case would be taxed from 01.01.05, the second
can be considered only from 18.04.06. In other words, the
place of performance would be relevant with services
being performed in India being taxed from 01.01.05. But
where the service is performed outside India, there f:an be
a doubt as to taxability. The main question that would
arise is with regard to the point of receipt of taxable
services which needs further clarification from judiciary.
As things stand today, it may be possible to argue saying
that where the receipt is outside India, the same should
not be taxed here even though the service concerned falls
under the recipient based category and where the service
isreceived in India, the same should be taxed in the hands
of the service receiver in India.

Framework for taxation

As per Section 66A, where any service specified in
section 65 (105) of Chapter V of Finance Act is -

(a) provided or to be provided by a person who has
established a business or has a fixed establishment
from which the service is provided or to be provided
or his permanent address or usual place of
residence, in a country other than India,

and

(b) received by a person ( recipient of service) who has
his place of business, fixed establishment,
permanent address or usual place of residence, in
India;

such service shall, for the purpose of this section, be
taxable service, and such taxable service shall be treated
as if the recipient had himself provided the service in
India, and accordingly all the provisions of this Chapter
shall apply.

The first proviso to section 66A(1) provides exemption to
individual receiving the service where such service is for
personal use and not for any business or commercial
purpose. However ifhe receives suchreceives in India for
business or commercial purposes, it will be taxable.

Second proviso to section 66A(1) states that where the
provider of the service has his business establishment
both in that country and elsewhere, the country, where the
business establishment of the provider of service directly
concerned with the provision of service is located, shall
be treated as the country from which the service is
provided or is to be provided. Thus, even if a service
provider has office in India as well as in foreign country,
the service will be treated as provided from foreign
country. if service is provided from that country.

Where a person has a permanent establishment in India as
well as in the other country, the same would be treated as
separate persons for this section.

Explanation | to section 66A makes it clear that a person
carrving on a business through a branch or agency in any
country shall be treated as having a business
establishment in that country. Thus branch is also
considered as an establishment.

Explanation 2 clarifies that in case of body corporate, the
usual place of residence means the place where the body
is incorporated or legally constituted.

Section 66A as we see provides for a framework whereby
the services provided from abroad and received by a
service receiver located in India can be taxed. But since
the taxable services number in excess of 100 and by
nature differ from one another, it would also be critical to
analyse the circumstances under which they would be
taxed in the hands of the service receiver in India. The
basic differences between services in terms of their nature
and the activities involved has been recognized by the
Government in framing the Taxation of Services
(Provided From Outside India and Received In India)
Rules 2006.

The Govemment has classified the various taxable
services imto three categories in the said Rules. The
categories are as follows -

1. Services provided inrelation to immovable property

2. Services where place of performance of the said
service isrelevant and

3. Services where taxability depends on the location of
the service recipient

Services provided in relation to Immovable property

situated in India .

In case of services specified in rule 3(i) of the said Rules,

the service will be taxable in the hands of the service

receiver mn India if the service is provided or to be

provided in relation o an immovable property situated in

India. A classic example of this is works contract service

which would be taxed if provided in relation to a building
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the service recipient

In case of services specified in rule 3(iii), the service will
be taxed in the hands of'the service receiver in India if the
recipient of the concerned service is located in India. The
services should be received by such recipient for use in
relation to business or commerce. The following services
would be excluded for this clause -

@ Air transport of passengers embarking for
international travel (zzzo)

e Transportby cruise ships(zzzv) .
e Allservices falling underrule 3 (i) or rule 3(ii).

However in respect of (i) Auction of movable Property,
(ii) General Insurance to related to immovable property

taxable service received from abroad can quality as an
input service as per the definition of the same set out in
Cenvat Credit Rules 2004. Such credit can be utilized for
paying service tax on any other output service or for
payment of duty of excise on dutiable goods
manufactured.

Guidelines for assessees

Asscssees are advised to be careful when cver they
receive any service from abroad. The first flag for them
could be when they make a payment outside India in
convertible foreign exchange. When required to do so,
they should ask themselves whether the payment is being
made for any service which is being received from
abroad. If so, the next step would be to classify such

service properly.




